The Spanish Scholastics of the sixteenth century are generally known as the precursors of Hugo Grotius in the application of natural law and the law of nations (ius gentium) to the political relations of early modern states. Their writings on the American Indians have been read as especially significant for the formation of the humanist-colonialist legacy of (European) international law. I have no quarrel with these views. This essay will, however, claim that the principal legacy of the Salamanca scholars lay in their development of a vocabulary of private rights (of dominium) that enabled the universal ordering of international relations by recourse to private property, contract, and exchange. This vocabulary provided an efficient articulation for Europe's 'informal empire' over the rest of the world and is still operative as the legal foundation of global relations of power.
I Introduction: The empire of private law 'Empire' and 'imperialism' are powerful words -though they may have lost some of their force from constant iteration in practically every discussion of global problems, especially among discussants displaying political realist sensitivities; which is probably why these words have traditionally not had too much of a presence in international law. If they do occur, it is usually in order to mark some contrast to law, perhaps an alternative to law (and, of course, worse than it) as a way of organizing international relations. The state of affairs has changed in recent years, however, largely as a result of postcolonial influences as well as of the omnipresent desire to discuss the US position in the world with a vocabulary that transcends the boundary between analysis and criticism. But it is clear that 'empire' has entered international law, not only to provide an external contrast to law in the dangerous world of politics, but as part of international law itself.
This was always suggested in the work of realism-inspired legal historians such as Wilhelm Grewe, whose Epochs of International Law joins Carl Schmitt's work on the Nomos of the Earth in unabashedly assuming that law and legal change are an effect of hegemonic struggles so that the law of the 'Spanish age' may be contrasted with that of the 'French age,' for example. 1 For Grewe, as for Schmitt, empire lies in the realm of politics and the state. These provide the ground from which, to use Schmitt's metaphor, cultural influences and law then 'radiate' to the imperial periphery. More recent critics, who have pointed to the 'colonial origins of international law,' have also identified these influences in the way international law has been used by powerful Western states to exercise their political domination in the world. Spanish, French, and AngloAmerican imperialism have thus made their way into the analyses of past and present international law from both the political right and the political left.
But clearly, this is not the only way to think about the operation of imperialism within the law. While it is understandable that public international lawyers and historians have traditionally focused on the public activities of sovereigns and on the formal imperial relationships that may be embodied in international law rules and institutions, these are only a small part of imperial relations, one arguably less important than the relations that operate through the universal functioning of such private-law rules as those concerning property and contract. Lawyers are, of course, familiar with the distinction between public and private international law, but the latter has normally been understood to cover only a very limited set of rules and procedures having to with the relations of national legal systems to each other. And while fields such as lex mercatoria or transnational law have aimed to include a wider set of materials having to do with the global operation of the economic system, they have usually done this at the cost of losing the political edge that attaches to studies of empire and imperialism.
In this essay, I will join colleagues who have worked to analyse relations of private ordering within such aspects of public international law as the laws of war and intervention, post-conflict governance, arbitration, trade and investment, and so on. I shall aim to do this by focusing on the great interest that men who are regularly thought of as the originators of international law also had in capturing the global operation of private relations of domination in their analyses and theories. My claim is that, by concentrating merely on what they say on such public law issues as territory, jurisdiction, and formal war and by ignoring those aspects of their work that deal with the universal operation of property and contract, we receive a truncated and one-sided image not only of what they were doing but of the nature of the legal system that was emerging at the time when they were writing and that has persisted much more powerfully as part of global history than did any formal empire. The essay will thus also make the point that the cantonization of different aspects of the global operation of legal rules in different sub-disciplines has a dramatically negative effect on our ability to understand how law actually channels global relationships of domination.
II The question of the Spanish origins
Culturally speaking, modern international law arose in the last third of the nineteenth century. It emerged as part of the liberal internationalism of the 1860s and 1870s and the turn by leading European powersBritain, France and somewhat belatedly Germany -to formal empire, the annexation of colonies under the aegis of a civilizing mission. When a group of men for the first time recognized each other as colleagues in a profession called 'international law' with the establishment of the Institut de droit international in 1873, one of their first projects was to determine the rules that would enable the 'Scramble for Africa' to be taken to a peaceful conclusion. They supported King Léopold's ventures in the Congo -some of the key members of the Institut were close advisers to the king of the Belgians -and many of them acted as advisors to their national delegations at the 1885 Congress of Berlin where, under Chancellor Bismarck's watchful eye, they distributed among themselves pieces of what King Léopold once called 'ce magnifique gateau' of Africa. The early international lawyers were liberals who supported the turn to formal empire in order to protect the natives from the greed of colonial companies and ensure the orderly progress of the civilizing mission. They were imperialists not irrespective of their liberalism but as a consequence of it: they were imperialists for the same reason that they endorsed free trade and advocated penal reforms, new labour and social legislation, and sometimes women's rights and the spread of representative government in Europe. They were usually Protestants -Belgians, Dutchmen, Englishmen, and Germans, later joined by Americans and Scandinavians. There were moderate Catholics, too, some Frenchmen, a few Italians. As part of their gentle civilizing ethos, they were antipapists. The main operator behind the Institut, for example -Gustave Rolin-Jaequemyns from Ghent -was a minister of education in Belgium's liberal government who removed religious teaching from the schools. And the most famous member of the new profession, Johann Caspar Bluntschli from Germany, was a staunch ally of Bismarck's Kulturkampf.
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So it was no surprise that they contrasted their civilizing mission with what they had learned of the conduct of the Spanish after the arrival of Columbus at Hispañola in 1492. All of them referred to the Leyenda negra (black legend) -the account of Spanish imperialism first offered by William of Orange in an ad hominem attack on Philip II in support of the rebellion in the Low Countries in the late sixteenth century. Today, we are familiar with its themes: Torquemada and the Inquisition; Cortés's destruction of the Aztec empire, Pizarro's slaying of the Inca king Atahualpa at the battle of Cajamarca, and the plundering of Inca gold; the depopulation of the Caribbean and genocide in New Spain (Mexico) and New Castile (Colombia). Modern international law was born as liberal empires turned to formal annexation. But its ideological base lay in its righteous critique of the Spanish empire. 3 But the founders of the profession found among the Spanish voices some they could associate themselves with. In the 1880s, the Belgian legal historian Ernst Nys first pointed to a tradition of late scholastic teaching in Spain, especially at the University of Salamanca, which had been critical of the conduct of the Conquista and actively propagated domestic and universal laws to control and direct its course. 4 Dominican theologians such as Francisco de Vitoria (1483/92 -1546) aligned themselves with the more famous Bartolomé de Las Casas (1484 -1566) in defence of the Indians, insisting on their humanity as well as their rights of property and jurisdiction. In the 1920s and 1930s, these men were celebrated as precursors of the new profession by the American internationalist James Brown Scott (1866 -1943), assistant to the Secretary of State, Elihu Root, an enthusiast of arbitration and the League of Nations. Scott admired the humanitarian impulse behind the teachings of these Spaniards and especially their propensity to discuss empire in light of the law of nature and of nations, ius gentium. Scott gave particular attention to the two public lectures (relectiones theologicae) given by Vitoria in 1538 and 1539 in Salamanca, which defended Indian rights while simultaneously laying out rules for Spanish trade and proselytizing in the newly conquered territories. Here, Scott suggests, was an exemplary case of a conscientious publicist turning against the excesses of his own country in the interests of the greater good of humanity.
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Since that time, international lawyers have seen their own humanitarian sentiments, their legalism, and their sense of civilizing conduct reflected in the part of the Spanish renaissance that resuscitated and modified the ideas of Thomas Aquinas (1225-74) to formulate an intellectual response to the challenges of an expanded but religiously split world. No wonder that, during the Franco era, Spanish jurists grasped at the paradox that liberal imperialists were deriving their ideology from orthodox Catholic thought. From the 1950s to the 1970s, in the United States and elsewhere, a new image of Spanish imperialism was slowly emerging, in which the focus shifted from the actions of the conquistadores to the efforts of the crown of Castile to regulate the process of colonization, including by prohibiting the use of slave labour and officially allowing the Indians to live in their communities under their native caciques. Lewis Hanke's 1949 classic, The Spanish Struggle for Justice in the Conquest of America, is typical of this literature. 6 As its title suggests, it highlights the good intentions of the Spanish crown and the influence of Dominicans such as Las Casas and Vitoria in the formation of official policy, laying the main blame on the ruthlessness of single conquistadores such as Cortés and Pizarro, encomenderos and colonial administrators adopting the attitude 'Obedezco pero non cumplo (I obey but do not comply)' to laws sent in from Castile.
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The influence of these scholars on Spanish colonial laws was undeniable and persistent. Already in 1535, before Vitoria had given his famous public lectures and even before Pizarro's ships loaded with Inca gold had arrived in Seville, his younger colleague Domingo de Soto (1494 -1560), holder of the Visperas chair at Salamanca, had publicly admitted that he had no idea on what basis the Spaniards could exercise jurisdiction over the Indians. 8 Soto later became the chairman-rapporteur at the In 1553/1556, Soto published his massive tract De iustitia et iure, where he repeated the argument that he had already made in the 1535 lecture that the humanity of the Indians was on a par with that of the Spanish and that they enjoyed rights of jurisdiction and property like all other human beings. Neither the Spaniards nor the pope could exercise jurisdiction over the Indians, whose rights of jurisdiction and ownership were based in part on nature, in part on the consent of the relevant communities as they had once come together for the procurement of their own good. Never had there been any such universal meeting in which somebody was offered lordship over all the world. Moreover, the idea that the emperor might have inherited the rights of the Romans over all the world was simply ridiculous: not only had the Romans never possessed such jurisdiction in the New World -the argument that they still had it owing to their special virtue completely overlooked the fact that these possessions had been acquired by the force of arms, not through their intellectual or moral qualities. Castile's oldest university from which their teaching spread to the Iberian peninsula and into the Americas in the course of the sixteenth and early seventeenth centuries. Inspired by a humanist interest in matters of social relevance, these men aimed to accommodate orthodox Thomism to aspects of the via moderna its originators had learned in Paris so as to deal with the tremendous political, economic, cultural, and religious changes they witnessed taking place around them. that he puts forward in his Controversiarum illustrium usuque frequentium libri tres (1564) nevertheless ends up endorsing positions that do not really differ from those of the rest.
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The views of these Spaniards on the rights of the Indians were quite homogeneous. As against the older theory that Indians were natural slaves put forward by one of Vitoria's Paris teachers, the Scotsman John Mair (1467 -1550), they regarded the Indians as humans and thus, like all humans, born free.
12 They also invariably rejected the view that the pope or the emperor might have rights of jurisdiction in the newly conquered territories. In the official view put forward in the notorious requerimiento that was supposed to be read to the Indians before war could be waged against them, the pope had 'donated' these lands to the rulers of Castile and Aragon. Soto, Vitoria, Las Casas, and all the rest completely rejected this view: the kingdom of Christ was not of the world and could not have been given to Peter or his followers to dispose of. Nor had the emperor -Charles V -any better right. Roman law did not apply to the Indians. Like Soto, Vitoria went meticulously through the unjust claims that the Spanish had made: mere infidelity did not deprive of the Indians of their rights -the contrary doctrine was, in fact, a Protestant heresy. Nor were the Indians any more mad than people who could be found in places in Spain. That they were sinners did not deprive them of their rights -after all there were many sinners among Christians, too, without this making them lose their property. de Carranza (1503 -1576), estimated that it would take perhaps another 16 to 18 years for the work of civilization to be permanent so that the Spaniards might be able to leave. 18 Today, scholars such as Antony Anghie, China Miéville, and Robert Williams argue with force that the Salamancans took back with the left hand what they gave away with the right. The legal bases for the European presence in the Indies granted them everything they needed, furnishing a legal rationale for colonization and providing for the needs of the empire. Even at their most appealing, the Spaniards' arguments remained paternalistic and failed to respect Indian identity, never for a moment treating them as equal to Europeans. In fact, the argument goes, the Spaniards initiated the European practice of conducting colonialism and subjugating non-European cultures under a rhetoric of civilization and trusteeship.
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Perhaps unsurprisingly, this postcolonial reading of the Secunda Scholastica was met recently with a liberal retort from Georg Cavallar and Pablo Zapatero, both of whom focus on the good intentions of the Spaniards and their personal courage. 20 After all, the emperor did react in 1539 with a letter to the principal of the Convent of San Esteban, where both Vitoria and Soto were residing, to prevent their teaching and to destroy their manuscripts. 21 Without their persistence, we might not have known much about the plight of the Indians. However, by that time, the famous campaign begun by Father Montesinos with a sermon on Hispañola that shocked churchgoers in 1511 had already spread everywhere in the Spanish realm, and the emperor's reaction neither significantly tempered the Dominicans' campaign nor occasioned a serious breach between them. Just two years later, Vitoria was again advising Charles on matters involving Indian conversions in Mexico. 22 Neither Vitoria nor the much more polemical Las Casas had any real doubt about the essential justice of the Spanish staying in the Indies in order to carry out the work of evangelization. Vitoria also rejected the French claim that the pope could not grant a monopoly for the Spanish to engage in activities of conversion. Indeed, he argued, even as the pope could not grant dominium, surely he couldor even should -coordinate evangelization to the best of his ability. 23 The arguments of Vitoria, Soto, and their successors provided a more orderly basis for colonization, which is why they were taken seriously in successive acts of imperial legislation -even as, in the face of the vigorous protests of the encomenderos, very few of the laws were actually enforced.
These are the arguments as to the Spanish contribution to international law and empire that we usually cite. They continue the polemic of the Leyenda negra. But, to me, they seem to neglect the complexity of the moment and the continuing ambivalence of humanitarianism. As Vitoria began teaching, there was no clear view of where the Spanish (or Castilian) interests lay or what the position of the Church ought to be. There was no uniform view among theological and secular authorities as to right conduct in, or relations with the inhabitants of, the New World. 24 The Spaniards' 'universalism' was so open-ended that it could be and was used to support varying and often contradictory policies. Whatever the vocabulary used to describe it -evangelization, trusteeship, trade, civilization, development -the mere fact of their supporting a presence in foreign lands is an insufficient basis for judging where positions were developing, and it is unclear where the interests of the different protagonists lay. Love is often difficult to distinguish from a desire to dominate -which is not to say that no distinction should be made between them. 25 But I would like to suggest that the principal Spanish contribution is not in those express arguments but in the development of a whole vocabulary that has since come to delineate the imperial dimensions of international law. At the heart of this vocabulary stand three notions already familiar from Roman law and medieval Christianity -dominium, ius gentium, and the bellum iustum. I would like to suggest that the most important Spanish contribution to the practice of empire lies in the recovery of those three notions and in giving them a meaning through which it was possible to react not only to the duda Indiana -the concerns of conscience raised by the Spanish activities in the Indies -but to three further transformations that took place in the period: the formation of centralized political communities -states -that demanded absolute loyalty from their citizens; the emergence of a global economic system based on private ownership and the search for profit; and continuous warfare, not only against the infidel, but among Christian rulers themselves. The notions of dominium, ius gentium, and the bellum iustum were now deployed to give a legal and moral articulation to the transformations of early modernity that disturbed the consciences of contemporaries -an articulation that, as I will argue, continues to give a distinctly imperial structure to the most significant global laws and practices of the present age.
IV Dominium and ius gentium
Let us start with two Latin notions with a long legal pedigree, dominium and ius gentium. When Columbus left for the New World in 1492, no serious debate had arisen on the legal basis of his action. Potential problems had been resolved in the Treaty of Aleaçhas and Toledo of 1479 -80, where Portugal abandoned its claims to the Canaries in exchange for the Spanish agreeing to respect Portuguese trade in Africa. 26 Spain's title was derived from the Siete partidas 27 that embodied the Roman law notion of islands' belonging to their first occupant in accordance with the rules of the occupation of the sea in which the island was found. 28 The famous mediation of the pope was only required as Portugal claimed the islands as part of the Azores. The line established in the pope's five letters, which include the Inter caetera of 5 May 1493, was slightly amended and then reaffirmed by the Treaty of Tordesillas a year later. 29 The aim of Columbus's voyage had been exclusively economic. Evangelization had become part of the plan only through Queen Isabella's famous 'testament' of 1504, which also spoke of the 'civilization' of the Indians. 30 However, when the conquistadores returned from the Indies, many of them had grave doubts of conscience weighing upon them. By what right had they entered Indian communities, taken Indian goods, and waged wars on Indian tribes? So they flocked the Convent of St Esteban in Salamanca, where Vitoria and Soto lived, to confess their sins and to seek absolution. But what kind of a sin was it to take infidel property, to kill an Indian, and to occupy their land? Vitoria and Soto were religious scholars who needed to teach their students about the nature of the Spanish activities so as to prepare them to manage the sacrament of penance properly -were the Spanish activities sinful? and if so, how grave were their sins? Vitoria included a discussion of the Indian question, for the first time, in his lectures on the Summa theologiae of Aquinas of 1534 -5 and in three famous public lectures (relectiones) held in 1537 -9. In all of these, Vitoria agreed with the point made in Soto's 1535 lecture on dominium that the Indians were rightful owners of their property and that their chiefs validly exercised jurisdiction over their tribes. 31 To make this argument, Vitoria's starting-point was that, under natural law, as affirmed by tradition going back to the Church fathers and Aquinas, no human being had natural dominion over another. Everyone was born free and property was held in common. 32 Judged by natural law, however, not only the conquest, but every aspect of sixteenth-century European life -continuous warfare between European rulers, the emergence of an international system of trade based on private property, and the search for profit -was a moral abomination. One could not argue on the basis of natural law and hold the conquest, or indeed the existing government in Europe, as anything but a criminal conspiracy -as some, such as the notorious Juan de Mariana (1536 -1624), suggested. Humans could be ruled only through force, Mariana would write, and nothing but the threat of tyrannicide would keep rulers from oppressing their subjects. But Vitoria would not go that way; he lumped Machiavellian amoralism together with Protestant irrationalism. He was, thus, in a bind. On the one hand, he could not endorse a divinely created natural law -an ethic of love and common possession of everything -without undermining the policies of his emperor not only in the Indies but everywhere. On the other hand, he could not endorse the raison d'état either, without appearing to be just like the cynical apologists of power Luther had always accused Catholic churchmen of being. He needed a vocabulary that would accept the basic contemporary forms of territorial government, private ownership, and war but that would nevertheless restate the unity of humankind under God. This was provided to him by the twin vocabulary of dominium and ius gentium, the former covering a particular theory of forms of lawful human power, the latter extending that theory to be applicable everywhere.
The first question Vitoria had to pose was how, if natural law provided for freedom and communal ownership, was it at all possible for humans to rule over each other and to own property:
'But if it is the case that God made everything to be owned by all, and human beings are the common owners of everything by natural law, how and from which facts follows the division of things? [This division] is not made by natural law. For natural law is always the same and never varies. 34 The obvious answer, given by Vitoria also in his famous relectio on the Indians, was that 'dominion and supremacy ( praelatio) were introduced by human law, not natural law.'
35 But this raised a further problem. How could merely human law deviate from a natural law whose origins lay with God? Hence the issue of concern: were the conquistadors, the traders, or indeed the emperor himself living in sin?
Vitoria resolved the problem in an impeccably scholastic way -by making a distinction; namely, a distinction between binding and merely recommendatory provisions of natural law. Freedom and common ownership were not based on a binding prescription ( praescriptio) but only a recommendation (concessio). They provided for common property but did not prohibit the divisio rerum -either in its public-law form of independent communities or in terms of private property. 36 The division was undertaken by consensus -not by a formal consensus but by a 'virtual' one ('non aliquo consensu formali, sed virtuali'); that is to say, by some taking pieces of land into use and then others following suit. Because this division was valid everywhere, it could not have been based on the civil law of this or that state. It had to have been undertaken by ius gentium.
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In his lecture on the Indians, Vitoria makes ius gentium do a lot of work, from dividing territories and properties to supporting the right to travel and to trade, to occupy terrae nullius, to enjoy the privileges of citizenship, and to despatch ambassadors. Yet he is frustratingly unclear about its legal nature. In an early lecture on civil power (1528), he speaks of the ius gentium as a law enacted by '[t]he whole world which is in a sense a commonwealth' -a kind of universal positive law in other words. 38 Again, in the lecture on the Indians, he quotes the old definition by Gaius to the effect that the law of nations is 'what natural reason has established among all nations,' 39 thus apparently collapsing ius gentium into natural law. In his treatment of war, Vitoria regards military action in self-defence as natural law, while admitting that even 'custom may establish the right and authority to wage war.' 40 But Vitoria was not too concerned with legal classifications. In his lectures on the Summa, he admitted that whether ius gentium was called natural or positive was only a terminological issue. 41 The important point -a point often overlooked by commentators -was that he followed Aquinas in locating the substance of ius gentium in the latter's systematic theology as part of 'justice' (iustitia) and not at all of the discussion of 'law' (ius). It was not a part of the external directives for human action but of the internal directives -of the virtues -and more specifically, of the other-related virtue of commutative justice. 42 Now, commutative justice focused on individuals' (horizontal) relationships with each other and not, like distributive justice, on the (vertical) relations between the community and the individual. At the heart of commutative justice, Vitoria found the Roman law concept of dominium, in both of its senses as 'jurisdiction' and 'ownership.' If the prince had dominium over 37 Ibid, 62 his commonwealth, this was because the community had delegated it to him. 43 And it was through dominium that Vitoria would analyse, not only Spanish rights in the Indies, but also, and above all, the rights and duties of Spanish and foreign travellers and traders engaging in manifold commercial activities everywhere in the world. All humans had dominium over their actions as part of their natural liberty. It was in this that they resembled God. And the dominium they had as members of commonwealths and over their lives and their goods was a part of that liberty. On this theological basis, Vitoria and Soto derived a theory of individual rights (of dominium) as well as of their universal applicability as the foundation of just relationships between all human beings. 44 In their lectures on the Indians, Vitoria and Soto concluded that all humans enjoy dominium in both of its senses, as public-law jurisdiction and as the private individual's right of property over things lawfully acquired. This right was based on natural law but the form of its specific realization had been decided by human communities through ius gentium. But even if its nature was historical and social, it was universally valid and thus fully applicable to the infidel, too. 45 And finally, as part of a theory of virtue, it could be expressed as a subjective right or faculty that could now be understood as part of a universal theory of commutative justice: it would express social relations in inter-subjective terms as rightful forms of the exercise of dominium all over the world. rights of ownership of the latter might be enforced even against the Christians.
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But the problem was larger than questions about Indian rights. As Vitoria was teaching, the gold and silver that were being imported to Seville from the Indies and the export opportunities for manufactured goods to the Americas as well as the financing related to those opportunities began to create a network of global relations that would transform the cultural and economic milieu all over Europe beyond recognition. Commercial operators (including the Crown itself ) were engaged in new types of transaction -long-distance trade, monopolies, and pricespeculation -in a moral -legal gray zone that theologians could not ignore. What to think of the drive to profits based on large-scale exchanges of private property? 47 For Aquinas, the move from common to private property originally had a utilitarian basis: '[E]veryone is more diligent in procuring something for himself than something which is to belong to all or many'; 'human affairs are conducted in a more orderly manner if each man is responsible for the care of something which is his own'; and 'a more peaceful state of things is preserved for mankind if each is contented with his own.' 48 The Salamanca scholars followed this direction; their relatively relaxed discussion of profit making in commercial operations and usury presupposes the justice of such activities as long as they can be understood as motivated by concern for the livelihood of one's family or the good of the commonwealth. 49 True, many Christians were critical of private property, pointing to biblical passages such Jesus's statement that the rich man will have difficulty entering Paradise (Luke 18.25). But most of them followed Aquinas and accepted private property as a pragmatic 'addition' to natural law (instead of a sinful deviation from it) and valid overall as ius gentium, a position that was consolidated within the Church at the latest during the Franciscan poverty controversy. Soto, for example, begins his discussion of private ownership by attacking what we might call Plato's communist utopia in the Timaeus and the Republic. The effective use of resources, he argues, requires that each be given his own property to use and administer. Moreover, only such a division ensures the right distribution of burdens among the members of the community. In Paradise, there may be sufficient fruit for everyone. But since the expulsion, humans have had to work in order to earn their living. In such conditions, maintaining common property would lead to some working excessively while others would simply lie back to enjoy the fruits of others' labour. The peace, tranquillity, and friendship sought after by the philosophers would inevitably be thwarted. 51 Moreover, Soto points out following Aristotle, under conditions of common property it would be impossible to cultivate the virtues of hospitality and liberality -without private ownership neither of them would serve any point.
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Everything Vitoria and Soto wrote about the laws of contract and inheritance, prices, money, and commerce at home and with foreign countries as well as about the objectives and limits of public power presumes not only the existence but the beneficial nature of private property and the transactions connected with it. 53 Such transactions had been discussed in Roman (civil) law, but no systemic view of them had emerged until the scholastics brought them under the title of commutative justice 'intimately bound with the sacrament of confession.' 54 For Vitoria and Soto were keenly aware that the accumulation of wealth 51 Soto, De iustitia, supra note 9, 4.3.1 (296a-7a) could easily cross the threshold of the sin of avarice. In their commentaries on Aquinas, they thus balance their utilitarianism with their concern for the souls of the merchants by developing an extremely detailed casuistry of different types and practices of contracts, loans, forms of exchange and insurance as well as other economic transactions. 55 Vitoria took up the law and ethics of commerce -that is to say, the practice of buying cheap and selling dear -in his commentary to questions 77 and 78 of the Summa in his course in 1535 -6. 56 He did this by following the Parisian nominalists and the greatest Dominican of the preceding period, Tommaso de Vio, Cardinal Cajetan (1468 -1524).
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Following Aristotle, Vitoria distinguishes between two types of ars mercatorum, 'natural' exchanges, the purpose of which was to see to the good of the household ('ad usus necessarios hominum') and those 'artificial' operations whose point was to produce profit ('ad lucrum'). The former were just and lawful but the latter, especially if practised systematically, involved great danger ('est valde periculosum') for the soul. 58 Profit making for private gain would constitute the mortal sin of avarice -it was contrary to the virtues of liberality and justice. It distorted the relationship of equality between the buyer and the seller that it was the point of commutative justice to uphold and caused injury to others. Say you buy a horse that you do not need only to sell it at a higher price. In that case, you cause injury to the original seller, who could have received a higher price by dealing directly with the person to whom you sold it. And you injure that third person because, in interacting directly with the original seller, he might have made a better bargain. To give a sense of the detailed nature of the result, it might be noted that Vitoria's discussion of the question of 'whether it is allowed to receive for loan something else than money in exchange' is divided into seventy-five paragraphs that discuss fifty-one 'doubtful cases,' many of them developed in several 'corollaries,' all of which are taken from the modern Latin edition and total altogether sixty-eight pages in Vitoria, Comentarios, supra note 32, 68.2 (167 -235). 56 Ibid (106 -240 Like Aquinas, however, Vitoria assumed that the justice of profit making depended ultimately on its purpose, and he did not wish to discourage activities that were beneficial to the commonwealth. What was needed was to learn to discriminate among situations. The profit due to the merchant could be justified above all by the change that had been made in the commodity by transporting it from the place where it was bought to the place where it would be sold. As the goods were sold in a location where they were scarce or perhaps not available at all, the merchant was performing a socially useful service for which he could be justly rewarded ('hoc est necessarium ad bonum et ad provisionem reipublicae').
60 If profit enabled commerce where it would otherwise be lacking, or if it contributed to the good of the community in other ways, it was just. The focus on the subjective motivations of the seller was, of course, a highly fluid standard. For example, Vitoria argued that, if a necessary item -such as wheat, for example -was scarce, but the seller waited until its price rose, then his action would constitute, depending on the gravity of the matter, either venial or mortal sin.
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On the other hand, however, Vitoria also took up the classical example of the merchant who has arrived in a port and begins to sell the grain he has on board. He knows that more ships are underway, which means that the price of grain will soon sink. Does he have the duty to disclose what he knows? Vitoria's accepting that keeping silent in this situation is not a sin shows that he was prepared to accept attitudes in commerce which he would not have accepted between individuals otherwise. Like all the scholastics, he was, of course, adamant that fraud or coercion is always illegitimate, including keeping silent about a defect in a product that one knows about. But he did accept that at least some special rules applied in commercial relations. 62 An especially significant extension of the theory of dominium was the subjective (but non-arbitrary) theory of the 'just price' that lies at the heart of the Salamancans' views on commerce.
63 Drawing on the nominalist To this all the Salamancans would respond that the just price is relative to how a thing is valued in the place and at the time when it is sold ('ex communi hominum aestimatione vel condicto').
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'Common estimation,' again, was a function of many things, including the product's relative abundance or scarcity (to which later Salamancans such as, above all, the canon lawyer Azpilcueta would add the amount of money available). In other words, though price-formation was a subjective process, this did not mean that there was no just price. It was simply that what the just price was depended on local circumstances.
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In this way, Vitoria began to shift his focus away from the subjective motives of the buyer and seller so as to take account of the larger commercial context in which the justice of the exchange should be assessed.
To what extent did this mean that the moral -legal standard was set by business practices? To set limits to this flexibility, Vitoria and the other Salamancans rejected monopolistic practices and considered situations where the 'common estimation' would not function properly as a standard because there were either too few buyers or too few sellers; they held that, inasmuch as such a situation arose with respect to necessary items, the king must fix a 'legal price' for the product. 66 But the price of non-necessities, items that later analysts would label 'luxuries,' could be freely agreed -here 'volenti non fit injuria.' 67 A particular point of concern was the novel forms of banking and credit that facilitated long-distance trading and helped to sustain the government's engagement in its unending wars. The traditional perspective on this was provided by the prohibition of usury, extensively discussed by the Salamancans with reference to question 78 of the second part of the second part (Secunda Secundae) of the Summa. The prohibition of usury had many justifications, one of which was that taking interest for a money loan was prohibited because it was unnatural: money was sterile nominalist position. Although the price of a commodity was determined subjectively, that determination reflected an objective assessment of the situation in the market. 64 Vitoria, Comentarios, supra note 32, 77.1 § 2 (117 -8 and making it produce was contrary to natural law. 68 From the twelfth century on, however, commercial practices had developed with the purpose of circumventing the prohibition, for example, by breaking the loan into two or three separate acts of exchange. The justice of this and other practices had been intensively discussed among the Parisian doctors throughout the fourteenth and fifteenth centuries, whose writings, as well as those of the Tübingen theologian Konrad Summenhart (c. 1450 -1502) and Cajetan's De Cambiis (1519) constituted a major inspiration for Vitoria and his followers.
Opening trade routes to the Americas had led to the introduction of huge quantities of gold and silver into the European and Asian markets. The principal European marketplaces -Seville and Medina del Campo in Spain, together with Antwerp, Lyon, and Venice -became buzzing centres of commercial activity in which merchants from all over Europe -and also from Spain -engaged in routine speculation for profit and accumulation. The new commercial culture sat uneasily with the traditional image of the virtuous life. What should one think of taking interest for exchanges of money that enabled efficient trading in successive fairs in different countries? The traditional prohibition of usury had been motivated by lending for consumption to private individuals or families. But what about lending for productive purposes -for example, for chartering ships to the Indies or for providing capital for joint commercial ventures in the expectation of profit? 69 The Spanish cambistas operating in Antwerp were actually so worried about such practices that, in 1530, they sent a report to the University of Paris requesting an assessment of whether usury was involved. That the response from Paris condemned such exchanges did not make them disappear, however. Vitoria, too, was consulted in this connection but confessed only to his bewilderment by the complexity of the problem and made no important contribution to its clarification. 70 His discussion of the matter four years later in his lectures on the Summa is likely to have been inspired by the consultation and by the transformation of the world of international commerce to which it related.
The Salamancans did not see money as just a sign or an instrument of exchange. It had value in itself so that it could also be understood to accumulate for investment purposes and be exchanged for profit 68 (interest). Vitoria's extensive treatment of usury opens with an apparently unconditional prohibition of interest-taking in lending. Nevertheless, in the course of his discussion, he adds several qualifications to that prohibition and ends up positively endorsing the operations of the cambistas, or professional money exchangers, inasmuch as they exchanged currencies but also provided credit and letters of exchange that enabled merchants to move among fairs in Europe without having to carry large quantities of money with them. 71 Vitoria's perspective on the emerging financial network, however, was still provided by focusing on the motivations of individual cambistas and bankers. This would soon be overcome by the systemic nature of the operations.
It was crucial for the expansion of commerce that merchants were able to make international payments rapidly and flexibly. This took place through the instrument of the letter of exchange (cambio de litteras) issued at one fair to be cashed at another fair a few months later. In long-term business contacts, it was practical for traders to provide such letters to each other whereby they could credit their payments at later fairs against what they had sold at earlier ones. But they would also use these as independent instruments for making payments to third parties that would ultimately be guaranteed by the banks and other professional credit providers by whom the original letter had been signed and issued. 72 In the course of the sixteenth century, the system of letters of exchange (and re-exchange) and various forms of deposit and ex gratia payment intended to circumvent the prohibition of usury developed into a massive system of operations within which, according to the assessment of Vitoria's Salamanca colleague, the canon lawyer Azpilcueta, the profit for the cambista would fluctuate somewhere between 5 and 12 per cent. To manage the expanding financial and monetary system, the number of cambistas and bankers also began to exceed the number of regular merchants at trade fairs, which turned in the sixteenth century into accounting conferences where the cambistas cleared their clients' payments by reciprocal entries in their accounting books so that 'the 71 Vitoria, Comentarios, supra note 32, 78.2 § 61-75 (223 -5). The cambista provides a service that is useful for the community and for which it is lawful to require a benefit in return. However, unlike Cajetan, Vitoria extends this right beyond the practices of professional bankers to the transactions that merchants do on a permanent basis and that have the objective of facilitating long-distance trade (but not between nearby cities), ibid, § 66, 69 (227 -8, 229). 72 For good descriptions of these practices, see, e.g., García fairs gradually became clearing-houses for the whole of Western Europe.' 73 Vitoria and Soto witnessed the development of this financial system, together with the unprecedented rise of prices in Spain as a result of the importation of gold and silver from the Indies. This led first Azpilcueta and then the rest of the Salamancans to subscribe to the quantity theory of money (that the value of money is relative to its quantity on the market) that wholly departed from assessing lending activities from the perspective of individual cases of conscience. 74 As Soto explains,
The more plentiful money is in Medina the more unfavourable are the terms of exchange and the higher the price that must be paid by whoever wishes to send money from Spain to Flanders, since the demand for money is smaller in Spain than in Flanders. And the scarcer money is in Medina the less he need pay there, because more people want money in Medina than are sending it to Flanders. 75 Four-hundred dinars in Spain might thus have the value of threehundred in Flanders without anybody along the way making themselves guilty of the sin of usury. Moreover, in complicated international exchanges that involved several parties and a number of currency valuations and exchanges, it was difficult to determine the equilibrium or reciprocity required by commutative justice. One flexible basis for accepting interest was that it could be assumed that lending caused some damage to the lender and that interest could be understood as compensation (damnum emergens) or even, in some instances, for unattained profit (lucrum cessans). 76 There was, however, rarely any actual measurement of such losses and even the theologians tended to accept rates that were in effect in prevailing business practices under the principle of the 'common estimation.' 77 The Salamanca writers thus accepted that price fluctuations among the fairs may be justly taken into account in determining the value of money to be exchanged or, indeed, of a letter of exchange issued in one place to be cashed in another. In fact, Soto seems to have been 'among the first scholastic writers to describe and approve of the credit creation of the banks.' 78 The matter, Azpilcueta and others began to argue, is no different from profits emerging from exchanges of regular commodities. In cases where the profit is not unreasonable (i.e., there is no laesio enormis), no fraud or coercion is involved, and prices are not manipulated to the detriment of the community, then it is lawful.
79
If Vitoria (and Azpilcueta) were still dubious about the justice of all this and persisted in conceptualizing the exchanger's profit as a 'fee' for services (of counting, depositing, carrying the risk, etc.), by the end of the century, the Jesuit Luis de Molina (1535 -1600) could already report, that in the opinion of the majority of the doctors, exchanges that gave a profit based on the divergence of the currencies were perfectly legitimate, even if they, as he correctly put it, 'demand little work, scarce effort, and no risk.' 80 Molina's views emerged from what was already a 'systemic' view of money and economic exchanges. The fact was that demand and supply were now being organized on an international scale by bankers in Italy, Germany, Flanders, and England so that, as a result, princes started to become, for the first time, even theoretically unable to control the price levels of goods in their territories. As the network of international exchanges widened, it began to operate increasingly with different types of paper money, the value of which was determined by the credit policies of international banks and other financial institutions. As these same institutions also lent the funds needed by Charles V to carry out his incessant wars, he was compelled to direct whatever domestic sources of revenue he could muster to the payment of his debts, thus tying his hands in regard to domestic policy as well. There was nothing new in this. When Charles's grandfather Maximilian I died in 1519, his debt to the Fuggers and the Welsers of Germany amounted to eighteen times his annual income -and late in his regime, Charles's son Philip II was compelled to spend two thirds of his income on interest for his debts. Vitoria and Soto assumed that these economic exchanges were based on a universal right of dominium applicable all over the world. The right of dominium would provide, for example, the basis on which Catholic merchants from Spain could engage in mutually profitable transactions with Islamic or Jewish traders (as they had, of course, done for centuries), travel to Protestant markets in Germany and the Netherlands, or trade and exchange goods with the inhabitants of the New World. The most famous sketch of this worldwide system of dominium is contained in Vitoria's discussion of the right of the Spaniards to travel and trade in the Indies (ius pergrinandi & ius negotiandi), which is based on the naturalist theory of human sociability together with the principle of dominium that was articulated as ius gentium. Vitoria portrays trade and commerce as part of the 'natural partnership and communication' among humans. From the beginning of time, 'everyone was allowed to visit and travel through any land he wished [and t]his right was clearly not taken away by the division of property (divisio rerum).'
82 It was a practical consequence of this that all nations were to show hospitality to strangers and everybody had the right to 'all things that were not prohibited or to the harm or detriment of others.' 83 This, again, meant that Spaniards may lawfully trade among the barbarians, so long as they do no harm to their homeland. In other words, they may import the commodities which they lack, and export the gold, silver, or other things which they have in abundance; and their princes cannot prevent their subjects from trading with the Spaniards, nor can the princes of Spain prohibit commerce with the barbarians . . . [T]he law of nations (ius gentium) is clearly that travellers may carry on trade as long as they do no harm to the citizens . . . [A]ny human enactment (lex) which prohibited such trade would indubitably be unreasonable. 84 And to make clear that he is not only discussing some special (colonial) relationship between the Spanish and the Indians, Vitoria adds that these principles are the same as those that apply between Christian commonwealths. For the Spanish or the French kings to intervene in the travel of private traders would be 'unjust . . . and contrary to Christian charity.' which princes were not entitled to impede. 86 The extent of dominium was wide, covering use and non-use, trading and exchange as well as throwing away of the object. The prince was not entitled to intervene in his subjects' use of private property 'unless this is necessary for the defence and government of the nation.' 87 Nor could he limit, without just cause, hunting, fishing, or collecting firewood from the forest. The right to use all this flows from the original natural law provision that humans may use everything that is necessary for their preservation. 88 If the ruler abused his authority, he committed a crime and had the obligation to restore the property taken. 89 To expropriate subjects' property arbitrarily -something that had been a persistent reality in fifteenth century Spain -would turn the prince into a tyrant and trigger the right of resistance of the commonwealth. Some, such as Mariana, wrote with particular vehemence against the practice of debasing the value of coinage, which he held as equal to theft by the king (Philip II) of his subjects' property. 90 Expropriation was possible only when the prince had a permissible causa; that is to say, only so far as needed by the commonwealth -' [b] eyond that, man must not only have his own rights as an individual, but he must also have their exercise in his own control: in other words, he must be sui iuris, have dominium of himself or his liberty.' 91 The theory of dominium as the sphere of freedom -especially, economic freedom -belonging to human beings by ius gentium now opened a wholly new way of speaking of universal authority beyond dubious claims about papal or imperial power. Any statement under the via antiqua that laid out duties connected with an office or rule could now be redescribed as a statement about what (some) human beings had an entitlement to. 'And the important thing about the sixteenth-century Spanish theologians and lawyers was that they did frame those issues in terms of the individual.' 92 The universal structure of private rights that emerges from Vitoria and Soto spoke to popular views about the electoral basis of Spanish monarchy and bound the ruler -at least, in principle -to the original authorization to rule in the common good, understood as the free operation of dominium-rights.
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It established a universal field of economic liberty that could be invoked against all holders of public power. Wherever authority was being exercised, it could now be assessed in light of universal rights of property, self-defence, travel, trade, taking of possession of ownerless things, and so on. This was an inevitable consequence of the fact that Vitoria and Soto dealt with dominium in the context of commutative and not distributive justice; that is, relationships among subjects themselves, excluding ideas about the intervention of public power. Chafuen summarizes the resulting economic views of the Spanish scholastics as follows:
Late-scholastic theory analyzed profits, wages and rent as matters of commutative justice and applied rules similar to those used to analyze the prices of goods. The Schoolmen determined that wages, profits and rents are not for the government to decide. Since they are beyond the pale of distributive justice, they should be determined through common estimation of the market.
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The world was an empire, but an 'empire of private rights. ' But this is, still, not yet all. For the universalization of private dominiumrights by ius gentium was accompanied by rules on their enforcement under the theory of just war. In addition to justifying warfare by Christians -by no means a small accomplishment -this theory did two things. First, it defined the political commonwealth as the sovereign state. In the second relectio on the Indians, which moves from the question of Spanish title to the issue of enforcement by war, Vitoria followed tradition by asking who was entitled to wage war and gave an equally traditional response -only the prince might do that. And this could only be a prince who was the head of a 'perfect community,' one that was 'complete in self: that is which is not part of another commonwealth.' 95 This also included, for Vitoria, the commonwealths that were part of the empire, because they were de facto self-sufficient. Far from advocating any idea of an international community, we see Vitoria, here, declaring the Holy Roman Empire -of which his king was the head -legally extinct. Only states might engage in war, and statehood was a matter of the factual self-sufficiency of an entity.
Second, the theory of just war then came to underwrite the double structure of dominium and ius gentium discussed earlier. What are the conditions of just war? Religious differences were not, as Vitoria takes pains to point out, nor 'enlargement of empire or personal glory or convenience.' The only just cause for war was 'when harm ha [was] for the avenging of injuries and the admonishment of enemies.'
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An injury was a violation of the right of dominium. This covered, on the one hand, the system of rule in the state -for 'the defence and preservation of the commonwealth is the purpose of war' -but also of avenging injuries done to private individuals or their property. This covered, naturally, the injury done to subjects but also injustice (iniuria) to other men.
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In his early relectio on cannibalism, Vitoria had already pointed out that war could be waged on the Indians in order to protect the innocent. In the lecture on war, he extended the powers of the prince to punish the wrongdoer for the damage he has done to include injury done by individuals wherever they might be -a kind of universal power to protect dominium:
[T]he prince has the authority not only over his own people but also over foreigners to force them to abstain from harming others; this is his right by the law of nations [i.e. ius gentium] and the authority of the whole world.
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War, then, was not something for enforcing a substantive view of the good life or for Christian evangelization. It was allowed only so as to enforce the public-law jurisdiction of the sovereign prince, which might have been violated by the enemy, or when the private dominium that individuals had over both their freedom and their property had been violated. And this right of just war was applicable everywhere.
VI Suá rez to Grotius
It fell, then, to the Jesuit Francisco Suárez to bring these arguments to a conclusion in his massive De legibus (1613). 99 Like Vitoria, Suárez saw dominium as based not on natural but on positive law; it was something established by humans for their own utility. Natural law had been enacted by God and provided for freedom, common ownership, and peace. It was not subject to change. 100 But its content was often derived only 'negatively' from the absence of an express prohibition. In that space of non-prohibition, the subjective freedom of humans -their dominium -operated as their legal right to create commonwealths as well as to divide and exchange property. Natural law, Suárez wrote, left 96 This created a difficulty, however. If private property was based on human law, did natural law then have nothing to say about stealing? To strengthen the (subjective) dominium-right, Suárez referred back to the distinction he had made at the outset of his treatise between ius as objective law and ius as subjective right; that is, as a 'certain moral power which every man has either over his own property or with respect to that which is due to him.' 102 When natural law provides for this kind of subjective right ('ius dominativum'), he explains, it does this always as a positive precept from which no deviation is allowed. In the original state, everyone had dominium in common with others. After the intervention of divisio rerum, that positive, non-derogable right now attached to private property so that stealing became an evil, subject to punishment, just as taking from the common stock would earlier have been.
103 Even if the institution of private property was purely human, in other words, once it was created, it was protected by natural law. This was also a command of faith. Already Soto had made the point that to deny private property was to engage in heresy. Suárez would agree but would provide a better explanation for why this was so: not because of utility but because of the nature of subjective ius. None of this is to say that Suárez would turn out to have the preferences of the modern liberal. In fact, his view of the sphere of liberty of the individual in society was very limited. But the authoritarian basis for his view of the government of the commonwealth came from a liberal argument from individual liberty: 'for the very reason that man is lord of his own liberty, it is possible for him to sell or alienate the same.' might be useful for the good of nations. Thus, like diplomatic relations, trade was established by the customary activities under the ius gentium and -like the subjective rights on which trade relations were based -once trade relations had been established, they were binding. As Suárez expressly says, '[I]t has been established by the ius gentium that commercial intercourse shall be free, and it would be a violation of that system of law if such intercourse were prohibited without reasonable cause.' 105 Like diplomacy, international commerce was a 'system' and like a violation of the former, a violation of the latter undermined the natural purposes for which that system had been set up and which were laid down in 'ius' in its first or 'objective' sense, as 'that which is in accordance with justice.' 106 Of course, most of the rules of property or commerce dealt with relationships between individual right-holders and therefore had to be distinguished from the relations that pertained between princes and sovereigns. As Suárez explains in a famous passage, A particular matter . . . can be subject then to ius gentium in either one of two ways: first it is the law which all the various nations and people ought to observe in their relations with each other; secondly, on the ground that it is a body of laws which individual states or kingdoms observe within their borders, but which are called ius gentium because the said laws are similar [in each instance] and are commonly accepted.
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This distinction between public international law as law among those who hold dominium in terms of jurisdiction over territory and the universal laws governing inter-individual relations of contract and ownership has, of course, become a key part of our understanding of two types of universal law. Even as private relationships are covered by the civil laws of the various countries, the general principles of those civil laws -including, above all, the freedom of commercial exchanges on the basis of private ownership -are still valid as ius gentium and enforceable through all those means that enable reaction to serious injuries to dominium irrespective of where they take place. To disrupt commercial relations, writes Suárez, is a violation of ius gentium that is punishable by war.
In twentieth-century debates about empire, focus is often on the first aspect of Suárez's twofold notion of ius gentium: imperialism as the predominance of a single sovereign, the hegemony of one state over others. It is this perspective, also, that has inspired students of Vitoria and the School of Salamanca to link their heritage to the formal expansion of Castilian rule over the American colonies. But what I would like to suggest, here, is that far more important than their writings on the Indies are the texts discussing dominium as the (subjective) right of property that is valid universally under the ius gentium and that can be, together with the derivative rights of travel and trade, enforced by just war.
From this perspective, the Spanish theologians and jurists of the sixteenth and seventeenth centuries appear not so much as reluctant advocates of a formal Spanish lordship over distant peoples but as articulators and ideologists of a global structure of horizontal relationships between holders of the subjective rights of dominium -a structure of human relationships that we have been accustomed to label 'capitalism.' In terms of the study of imperial relationships, the Spaniards appear distinctly as advocates less of 'formal empire' by advocating or supporting territorial annexations than of 'informal empire,' the control of resources through the exercise of private-law relationships of contract and property. Their significance is not limited to advocating imperial domination through the use of formal state power -a strategy that Europeans have resorted to only occasionally and, more often than not, with dire results for themselves. Instead, they appear as early articulators of the much more powerful and long-standing type of informal imperial domination that is achieved through a worldwide pattern of acquisition and exchange of private property by which -as the rulers of Castile would themselves learn quite rapidly -formal state policies are also controlled, enabled, or undermined, as befits the global market.
This was, of course, immediately seized on by the young advocate of the Dutch East India Company (VOC), Hugo Grotius, in his long defence, written in 1604 -6, of the aggressive policy of the company to defeat Portuguese and Spanish efforts at maintaining a monopoly over trade in the East Indies. 109 The debt owed by Grotius to the Spaniards -Vitoria, Soto, Vazquez, and others -is great and is often acknowledged, not least by Grotius himself. 110 He used them precisely to argue, against the Portuguese, for the freedom of navigation and of trade on the basis of a subjective right of dominium. Even if Grotius failed to mention Suárez in his main work De jure belli ac pacis which came out in 1625, many of his formulations there, including his discussion of the objective and subjective meanings of ius, were 'undoubtedly' inspired by Suárez. 111 Grotius fully grasped the implications of what the Spanish had been saying and deployed them in the service of the emerging Dutch commercial empire. Where the Iberians had weakened themselves by seizing vast stretches of territory in remote regions, the VOC was able to focus directly on profit making. This required refraining from territorial control but also internalizing protection costs through the company's setting up a military force of its own. The Dutch surpassed the Iberians because, as Arrighi has put it, the 'Iberian enterprise' 'was missing . . . an obsession with profit and "economizing," rather than with crusade; a systematic avoidance of military involvements and territorial acquisition that had no direct or indirect justification in the "maximization of profit." ' 112 This story is well known and much commented upon, so I will just limit myself to two points regarding the worldwide spread of dominium-rights and their enforcement by war. First, Grotius's search for a 'minimal natural law' as an uncontestable basis for universal law led him to highlight the desire for self-preservation as the legal foundation for the first two of his natural laws: LAW I. It shall be permissible to defend [one's own] life and to shun that which threatens to prove injurious. LAW II. It shall be permissible to acquire for oneself, and to retain, those things which are useful for life. 113 jure praedae to his mature treatise De jure belli ac pacis of 1625. But it is useful, nevertheless, to highlight that Grotius linked his subjective rights expressly to a view of social relations governed by commutative (which he called 'expletive') justice instead of distributive justice which he relegated to the strictly non-legal field of human 'appetites' (instead of the legal 'faculties'). 115 The universal validity of these rights was based simply on the universal character of the desire for self-preservation. They had a corollary, of course, which derived the social consequences of this (individualist) morality as follows:
LAW III. Let no one inflict injury upon his fellow.
LAW IV. Let no one seize possession of that which has been taken into the possession of another.
LAW V. Evil deeds must be corrected. 116 Human beings not only were desirous of self-preservation, but alsounlike animals -possessed reason. And reason taught them to forego immediate satisfaction of their needs and to join society in which their long-term interests would be best served. Private dominium and sociability were not in conflict but, rightly understood, complementary -just as subjective rights were complementary to the obligation of others to respect them. Grotius's famous concept of 'sociality,' which is supposed to be the 'mother' of natural law, is thus nothing else than the duty to respect the rights of others. 117 It is not the ideal of a substantive moral order, even less of an order of ends for the good life. Human beings join civil society for its usefulness in providing protection for their ( pre-social) rights. 118 In civil society, the enforcement of these rights is the monopoly of the magistrates; that is, public power. But in the international realm exemplified by the high seas, there is no such public power. Thus, although natural rights are also valid in the state of nature, they can only be enforced there by the right-holders themselves: '[A] private war is undertaken justly in so far as judicial recourse is lacking. ' 119 An individual's right had four aspects: the right of self-defence, the right to reparation for damage to person, the right to reparation for damage to goods -and crucially, the right to punish the wrong-doer. In the world outside civil society, a world governed by natural rights, even penal law is relegated to commutative justice. Even punishment is in the hands of the rightholder. 120 The VOC was, then, entitled to wage war against the Portuguese in self-defence and to receive the booty it had acquired as, in part, reparation, in part, punishment. Moreover, in seeking to break the Iberian monopoly, the Dutch were supporting the interests of commerce and exchange -interests with respect to which humanity was united. 121 Their war was thus on behalf of humanity itself. VII 
Conclusion
In the history of natural law, Grotius's position as straddling tradition and novelty is a commonplace. But a wide consensus seems to be emerging that he 'extracts from Scholastic views on natural law and moral theology the essential points that are relevant to moral and political philosophy.'
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As Tierney observes, reading Grotius 'one seems to be reading Suárez transposed to a different idiom.' 123 There are many differences between the scholastics and Grotius in sources and styles of argument. Nevertheless, they share the narrative of the contractual emergence of dominium out of common property, and found their analyses very largely on the search for commutative justice between individual rightholders. And they, of course, assume that this frame is valid universally, irrespective of cultural or religious distinctions. In other words, they react to the expansion of trade and commerce by producing a legal and political vocabulary that takes that expansion as largely natural and articulates the social world created through it as a universal network of inter-individual relations.
In the sixteenth and seventeenth centuries, however, Spanish imperialism emerged from the exercise of public power by the ruler of Castile -at one point, the head of the Holy Roman Empire -in the form of conquest and settlement, administration, and the conduct of mercantilist policies that ultimately failed to sustain Spain's imperial ambitions or even the position of Spain among the European empires. Spain was followed by the Netherlands and England (with a brief French interlude), which understood the importance of the distinctions concocted by the School of Salamanca; their imperialism was the imperialism of free trade, carried out by private companies through private transactions and private war. Public resources would not be wasted when private operators could be liberated to carry out the work of disciplining the natives through commerce and the extraction of resources. In due course, the fact that all dominium originally had to do with humans' exercising power of over humans was forgotten, and the distinction between the two realms of the public and the private was overlaid by other distinctions, such as those between constraint and freedom, regulation and spontaneity, and perhaps, simply old-fashioned and modern.
There is no doubt on which side imperialism has gained its greatest victories: since decolonization, Western domination of the 'people without history' has returned to its classical mainstay, informal empire, the creation of wealth and influence and the distribution of material and spiritual resources through the exercise of private power. Today's ius gentium continues to be divided into the law of treaties, on the one side, and the law of contract, on the other. There is no doubt on which side the most significant aspect of dominium -that is, the power of human beings over other human beings -is exercised. It is a great paradox that Spanish political leaders never really understood that this was what their brightest thinkers were prophesying.
